


ing 
eTS 
nt, 


rH- 


Vas 
ent 
Oy 


Wis 
the 
on, 
lin, 
ind 


nt, 
On. 


cT 
yd 
nt, 
ish 

to 
us 


ry 





aa ore 





Be ygeR 











OGhe Solicitors’ 


April 22, 1950 


Vol. 94 


ournal 


No. 


16 





CURRENT TOPICS 


The Budget 

THE principal item of interest to solicitors as such in the 
CHANCELLOR'S Budget Speech was undoubtedly his announce- 
ment that a committee is to be set up under the chairmanship 
of Mr. J. MILLARD TUCKER to inquire into the proper scope 
for income tax relief in relation to saving for old age or 
retirement in the case of self-employed persons and_pro- 
fessional men, as part of a wider inquiry including the income 
tax treatment of superannuation and pension schemes for 
the benefit of employees on retirement. At the time of writing 
precise details of the new committee’s terms of reference have 
not been announced, but it seems likely that they will embrace 
the questions so ably and vigorously pressed by Sir Epwin 
HERBERT in the past year or two and embodied in the joint 
memorandum submitted to the Chancellor by The Law 
Society and the Institute of Chartered Accountants last year. 


Law Socieiy’s Constitution Committee : 
Interim Report 

THE first interim report of the committee set up in 1947-48 
to consider the constitution of The Law Society has now been 
issued, as was foreshadowed by the PRESIDENT at the January 
special general meeting of members of the Society (ane, p. 76). 
It is understood that in accordance with a recommendation 
in the report meetings of members are shortly to be called in 
various parts of the country to enable questions to be put to 
members of the committee and for the purpose of general 
discussion of their proposals, with a view to the holding at a 
later date of a postal poll on the proposals as a whole. For 
London members a meeting has been arranged in The Law 
Society’s Hall, at 2 p.m., on Thursday, 4th May. 


Lord Chancellors as Justices 


A PERSONAL revelation by VISCOUNT SIMON at the Pembroke- 
shire County Society’s annual dinner was reported recently 
by the Western Mail. Although he has for many years been 
on the Commission of the Peace he has never sat as a 
magistrate. When Attorney-General he went through the 
ceremony of being sworn in at Haverfordwest, and later that 
well-known veteran among magistrates, Sir MARLAY SAMSON, 
the chairman of the quarter sessions, invited him to sit with 
him and try the next case. He agreed to sit, and a small boy 


was then charged with stealing a pair of binoculars, the 
property of Ernest Simon. ‘‘ Marlay,” said the Attorney- 


General, ‘I cannot stay here. Ernest Simon is my cousin. 
Everyone will think I have come down here merely to punish 
this little boy.”” Since then, he confessed, he had never done 
a stroke of work as a magistrate. The Western Mail corres- 
pondent who reported this admission recalled a_ similar 
confession many years ago by Viscount Hailsham, also a 
former Lord Chancellor. The public need not be perturbed 
by this apparently sensational piece of news, in spite of the 
powers wielded by the Lord Chancellor in respect of the 
Commission of the Peace. It merely goes to show, what we 
all knew, and what was said of Gilbert’s Lord Chancellor in 
lolanthe in other words, that even a Lord Chancellor is not 
omnipotent. 
16 
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Interest on Death Duties 

Ar the annual meeting of the Birmingham Law Society 
on 29th March, Mr. A. J. GATELEY described the practice of 
the Inland Revenue Commissioners in charging interest at 
2 per cent. on death duties from the day after death as an 
injustice. Speaking of a paragraph in the society’s annual 
report which dealt with delays in the issue of grants of 
probate and letters of administration from the Birmingham 
District Probate Registry, he suggested that three months 
be allowed to personal representatives to ascertain the estate, 
the liabilities and the duties payable, before interest should 
become payable on the duties. He said that almost invariably 
the money for duty had to be borrowed at 4 per cent. or 
more, and proposed that the Revenue should accept a bond 
for the duty, to be payable within six months, a period in 
which interest would not be charged, or that no duty or 
interest should be payable until probate was granted. 

New Rules of the Supreme Court 

PRACTITIONERS with work in the Chancery Division» 
specially those who may have the conduct of proceedings 
under the Patents Act, 1949, and the Registered Designs 
Act, 1949, should study the new Rules of the Supreme Court 
which came into operation on 18th April (5.1. 1950 No. 572 
(L.13)). Every cause or matter commenced in the Chancery 
Division is now to be assigned by ballot to Group A or B of 
that Division unless commenced in the District Registries of 
Liverpool or Manchester, when it is to be assigned to Group B. 
Another important amendment is that in Ord. 36, r. 14 
(which relates to notice of trial), the words “‘ twenty-one 
days’ are substituted for the words “ten days.’’ A new 
Ord. 53A is substituted, dealing with proceedings under the 
Patents Act, 1949, and Ord. 53¥F is inserted, dealing with 
proceedings under the Registered Designs Act, 1949. A new 
Ord. 58A and a new Ord, 588 are inserted, dealing respectively 
with appeals from the Patents Appeal Tribunal to the Court 
of Appeal and cases stated by the Lands Tribunal. Among 
other changes worth noting is the new provision that copies 
of documents for use in court or for marking as office copies 
may, instead of being printed, written or typewritten copies, 
be photographic copies of the same size as the original 
document (Ord. 66, r. 3 (5)). 


Supreme Court Fees (Amendment) Order, 1950 

From 18th April the Supreme Court Fees Order, 1930, has, 
in consequence of the new Ord. 66, r. 3 (5), mentioned above, 
been amended (S.1. 1950 No. 590 (L.14)) by the substitution 
for the old Fees 106 and 109 of new fees bearing the same 
numbers. The new Fee 100 relates to office copies, and 
prescribes in the case of photographic copies a fee of 2s. per 
foolscap sheet (additional copies 1s. 6d. each), or of 4s. for 
larger sheets (additional copies 3s. each). Office copies other 
than photographic copies remain at 8d. per folio. The new 
Fee 109 prescribes a fee of 2d. per folio for examining a plain 
copy and marking it as an office copy in the case of photo- 
graphic copies. For examining and marking copies other than 
photographic copies the fee of 3d. per folio remains. 


The Matrimonial Causes (Amendment) Rules, 1950 


As from 18th April, a new r. 1A of the Matrimonial Causes 
Rules is added by amending rules ($.1. 1950 No. 571 (L.12)) 
providing that an application by a wife for periodical payments 
on the ground of wilful neglect to maintain her or the infant 
children of the marriage is to be made to the Probate Division 
by originating summons in Form 21, which is added to the 
forms in the rules. The contents of the necessary affidavit 
in support and other procedural matters are provided for in 
the rule. Practitioners should also note two minor additions 
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to r. 4 of the principal rules, dealing with the contents of 
petitions. 
Coal Mining (Subsidence) Bill 

THE Coal Mining (Subsidence) Bill, the text of which was 
published on 6th April, 1950, provides that all dwelling-houses 
having a rateable value not exceeding £32 (£52 in Scotland) 
which have been damaged since 31st December, 1946, or are 
damaged in the future, by subsidence due to coal workings, 
are to qualify for a measure of compensation. The Ministry 
of Fuel and Power announced on 6th April that, until the 
final enactment of the Bill, all persons wishing to undertake 
repairs to subsidence-damaged property after the Ist May, 
1950, and to make claim for reimbursement from the National 
Coal Board, must, if their claim on the Board after the Act 
is passed is to be successful, send a written notice to the local 
National Coal Board divisional office, containing full par- 
ticulars of the damaged property and the nature and 
estimated cost of the repairs, not less than fourteen days 
before any work is commenced, and afford the Board 
reasonable facilities for examining the premises. The Bill 
defines the term “‘ dwelling-house ’”’ as including detached, 
semi-detached and terraced houses, maisonettes, flats, and also 
larger houses which, though still rated as a whole and in 
excess of £32 (£52 in Scotland), have been substantially con- 
verted into a number of separate dwellings so that the average 
rateable value of each unit would be £32 (£52 in Scotland) or 
less. The use of a dwelling, rated at £32 (£52 in Scotland) 
or less, partly as a shop or for other purposes will not exclude 
it from the provisions of the Bill. Divisional offices to 
which notices concerning coal-mining subsidence damage 
should be sent are at Akenside House, The Side, Newcastle- 
on-Tyne, 1; The Lodge, South Parade, Doncaster ; 33 King 
Street, Wigan ; Sherwood Lodge, Arnold, near Nottingham ; 
Himley Hall, near Dudley ; 31 Charles Street, Cardiff; and 


Hobart House, Grosvenor Place, London, $.W.1 (South- 
Eastern (Kent)). 
Measure of Compensation 
THE measure of compensation contained in the Bill 
is intended to provide for the making good of all 


structural damage which in any way renders the property 
unsafe or unsound or seriously impairs its habitable condition 
or weather resistance. 


Assuming that the Bill in its present form becomes law, 
where damage which has occurred before the passing of the 
Act has been repaired by the owner the Coal Board will pay 
the reasonable cost of the repairs less £5, provided the proper 
notice of any repairs carried out after Ist May, 1950, has been 
given to the Coal Board as mentioned above. Any damage 
not repaired at the passing of the Act and any damage 
occurring after the passing of the Act may, at the option of 
the Board, be repaired by the Board or their cost paid for on 
completion. In all cases, however, the Board is to have a 
right to make a payment equal to the depreciation in value 
of the property should the cost of repairs, effected or 
estimated for, exceed that drop in value. Owners already 
protected by covenants, leases, etc., with the National Coal 
3oard may elect to exchange their present rights for those of 
the Bill. 


Act in place of those already held. Any urgent repairs may 
be undertaken by property owners or tenants without prior 
notice to the local divisional authorities; after the Act is 
passed the Board will pay the reasonable costs of such works, 
less the first £5 where they have been carried out before the 
passing of the Act. 


It does not provide, however, for the | 
complete restoration of the premises to pre-damage condition. | 
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One way to 
MEET 3 NEEDS 





I. John Groom’s Crippleage gives SSM 
home and employment to disabled C= A ake sis 
women after training them for Ne 

artificial flower making. my 


2. John 
home 
fifteen 
parents. 


Groom’s School 
for able-bodied girls 
who have lost one or 
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under 
both 





3. John Groom’s Babies Home in Kent 
cares for under fives who have lost 
one or both parents or who are other- 
wise in need. 


wA 


May we ask your help in bringing this old-established 
Charity to the notice of clients making Wills? 


Grooms Crippleage 


37 SEKFORDE STREET, LONDON, E.C.| 


John Groom’s Crippleage is not State aided. It is registered in accordance with the 
National Assistance Act, 1948 
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LOCAL LAND CHARGES AND ADDITIONAL ENQUIRIES-ITI 


A FEW questions on The Law Society forms of additional 
enquiries which affect planning matters can conveniently be 
considered together. First, both the county borough and the 
borough or district council forms ask whether any develop- 
ment plan affecting the property contains any designation 
of the property as subject to compulsory acquisition, or any 
road improvement or construction proposal which is likely 
to affect the property. The writer does not consider this 
question to be likely to assist a purchaser materially. In the 
first place, few development plans will come into operation 
before the expiration of at least a year from the present time. 
Secondly, it is thought that once a plan has come into operation 
it will be advisable to inspect it unless its contents, so far as 
they affect the property, are known. Particulars of designa- 
tion for compulsory acquisition and of road improvement or 
construction proposals are certainly useful, but so many other 
matters may be contained in the development plan which may 
adversely affect the property that there does not seem to be 
much object in specifying these individual matters. The 
second half of this question asks whether‘the council, or any 
authority by or on behalf of the council, has approved any 
proposals for inclusion in a development plan which is likely 
to affect the property. The wide nature of the request for 
information about proposals in general may be contrasted 
with the first half of the question. It is often difficult to 
say when proposals have reached the stage of being approved 
for inclusion, but, if local authorities try to be helpful, they 
will be able to give some very useful information in answer 
to this query during the time when development plans are 
being prepared. The form addressed to county councils is 
worded rather differently with regard to these matters. It 
asks, first, whether the Minister has approved a development 
plan which includes the property ; secondly (if a development 
plan has not been approved), whether the property is included 
in any proposals approved by or on behalf of the council or 
any joint planning board for inclusion in a development 
plan ; and thirdly, whether any plan or proposal (i) designates 
the property as subject to compulsory purchase, (ii) indicates 
the primary use for the area in which the property is situated, 
and (iil) includes any other matter which affects the property. 
These questions are much better drawn than those on the 
other forms and the answers are likely to be much more 
helpful, particularly in view of the comprehensive nature of 
heads (ii) and (iii). 

The enquiry as to entries in the register of planning 
applications kept under s. 14 (5) of the 1947 Act has been 
mentioned above (p. 222). A few other questions are asked, 
the objects of which may not be apparent at first sight, 
although the questions do indicate the general nature of the 
statutory provisions concerned. First, it is asked whether 
any agreement is in force under the Town and Country 
Planning Act, 1932, s. 34, or the Town and Country Planning 
Act, 1947, s. 25, affecting the property. Agreements under 
the 1932 Act were often made between landowners and 
planning authorities regulating the use of land and fixing 
amounts of compensation or betterment. These agreements 
are continued in force by the 1947 Act, until varied or revoked 
by an order of the Minister or by the award of an arbitrator. 
It is now possible to make similar agreements under s. 25 
of the 1947 Act, but it is not likely that the power will be 
used widely. Compensation is rarely payable under the 
1947 Act, and betterment is now a matter for the Central 
Land Board, so one reason for the making of an agreement 
has gone. Further, no agreement, whether under the old 
or the present Act, can now bind the planning authority 


in the use of their planning powers, and so there seems little 
benefit to be derived by a landowner from an agreement. 
These agreements would seem, usually, to amount to restric- 
tions on the use of land, and, whether made under the old 
or the new Act, to be registrable in Pt. III of the local land 
charges register. As there may be agreements not so 
registered, for instance agreements made under the 1932 Act 
which have been registered as restrictive covenants in the 
land charges register, the enquiry is probably a wise one. 

Secondly, the authority is asked whether the property is 
affected by any of the matters referred to in the Town and 
Country Planning Act, 1947, Sched. X, para. 7. These are 
matters arising from former planning schemes operating 


under the 1932 Act which are kept in force notwithstanding | 


repeal of that Act. They are not very important in practice ; 
they include provisions for preservation of trees and 
woodlands and control of advertisements, which will remain 
in force until the Minister determines them when proper 
provision for them is made under the 1947 Act. 
Thirdly, there is an enquiry whether any direction is in force 
under the Town and Country Planning (General Development) 
Order, 1948, arts. 4 (1) or 4 (5). One of the purposes of the 
general development order is to specify certain “ permitted 
development,” that is, development of a minor nature which 
can be carried out without first making an application for 
planning permission. There may be some areas, for instance 
areas of heavy war damage, where it is considered to be 
undesirable that even these small works should be done 
without express permission, and so arts. 4 (1) and 4 (5) 
enable the Minister, or the planning authority with his 
approval, to give directions that particular development, or 
development of a particular class, shall not be “ permitted” 
development, but shall require express permission. Solicitors 
are not likely to be greatly concerned with such matters but 


mee 


a client contemplating development may wish to know of 


any such direction. 

The county council form contains a few questions which 
do not appear on the other forms, although the total number 
of questions is the same. The reason for this is that some 
of the questions about drains and sewers are not addressed 
to the county council as they do not concern such councils. 

First, theré is an enquiry whether the highways abutting 
on the property were subject to restrictions under the 
Restriction of Ribbon Development Act, 1935, s. 2. This 
section applied to classified roads and to such other roads 
as were specified by a resolution of the highway authority 
and required that the consent of the highway authority 
should be obtained before means of access to the road were 
constructed and before buildings were erected within 220 feet 
from the middle of the road. 
by the Town and Country Planning Act, 1947, but it may 
still be important for a purchaser to know whether there was 
formerly a restriction. The reason is that any breach of 
s. 2 of the 1935 Act may, by virtue of the Town and Country 
Planning (Enforcement of Restriction of Ribbon Development 
Acts) Regulations, 1948, be treated in the same way as a 
breach of the planning control existing before the 1947 Act, 
and so may be the subject of an enforcement notice requiring 
the purchaser to remedy the breach (1947 Act, s. 75). 

Secondly, the county council are asked whether the register 
under the Town and Country Planning (Control of Advertise- 
ments) Regulations, 1948, is maintained by the county council 
or the borough or district council concerned. If it is main- 
tained by the county council they are requested to state 
whether there are any, and if so what, entries in it relating 
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to the property. This is the register which must be kept by a 
local planning authority, giving particulars of any application 
for consent for the display of advertisements and of the 
decision in respect of the application. 

Thirdly, the county council are asked whether they have 
made an order or passed any resolution for the making of an 
order affecting the property under the following provisions 
of the Town and Country Planning Act, 1947: s. 21 (i-e., 
revoking or modifying planning permission); s. 26 (i.e., 
requiring discontinuance of an authorised use or alteration 
or removal of an authorised building or work) ; s. 28 (i.e., 
a tree preservation order) ; s. 29 (i.e., a building preservation 
order). It has been mentioned above (p. 222) that orders 
made under any of these sections will appear in Pt. III (c) 
of the local land charges register. Consequently, this query 
is of value only in so far as it may result in disclosure of 
resolutions for the making of orders, and so give a purchaser 
warning. 

Fourthly, the county council are asked whether compensa- 
tion has been paid in respect of the property by the county 
council under the Town and Country Planning Act, 1947, 
s. 20. This is the section which gives compensation on 
refusal of planning permission in the limited cases contained 
in Pt. II of Sched. III tothe Act. There is at least one reason 
why a purchaser will wish to know whether compensation 
has at any time been paid. By s. 69 (2) (a) a development 
charge is not usually payable on the carrying out of the limited 
classes of development specified in Sched. III (which is often 
referred to as development within the existing use). However, 
if compensation is first paid under s. 20 on refusal of permission 
for such development it would be unreasonable to allow that 
development to be carried out later without payment of a 
development charge. Consequently, s. 69 (3) provides that 
where planning permission is granted for Sched. III develop- 
ment and compensation has already been paid under s. 20 
then a development charge will be payable. So, a purchaser’s 
liability to pay development charge on carrying out Sched. III 


Costs 


WE have seen that the taxing master’s discretion is paramount 
so far as questions of guantum are concerned, but that his 
decision may be varied where the court considers that he has 
gone astray on a question of principle or of law. We will 
now consider the practical steps to be taken to obtain a review 
of the taxation, whether the point involved is one of quantum 
only or whether it has its foundations in principle. 

For instance, the order or judgment authorising the taxation 
may direct that the costs of a particular issue only shall be taxed 
and paid by the opposite party, and difficulties may, and 
frequently do, arise in determining whether or not particular 
items of costs are costs of that issue or of some other issue. 
Such a question is one upon which the judge may vary the 
taxing master’s decision if either of the parties objects thereto. 

On the other hand, even on a question of quantum, either 
party may raise objections to the taxing master’s decision, 
when the matter will be reconsidered by him and he will 
either uphold his former decision or he may vary it. If either 
party still objects to the taxing master’s decision then the 
matter may be taken to the judge, but, as we have indicated, 
the latter will rarely interfere on a question of guantum only. 

The procedure is governed by R.S.C., Ord. 65, r. 27 (39), 
and we will glance briefly at this and the following regulations. 
In the first place, any party in the action in which the order 
to tax has been obtained may object to the taxation. No 
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development may depend on whether compensation has 
previously been paid, and he is concerned to know about it. 

Although these four matters do not arise very often they 
may be important, and so it is unfortunate that they do not 
appear on the form of enquiries addressed to county borough 
councils. It would be interesting to know the reason for 
this distinction. As The Law Society had to negotiate with 
different bodies representing the various local authorities, 
no doubt it was difficult to secure complete uniformity. Any 
solicitor who thinks the matters to be of importance can, 
of course, add these questions to the county borough council 
form. 

Space is provided on all The Law Society’s approved 
forms of additional enquiries for additional questions, although 
few solicitors find occasion to add to the agreed questions. 
Care should be exercised to ensure that any additions relate 
to matters as to which the local authority can reasonably be 
expected to answer. The writer has seen cases in which a 
considerable number of further questions were added, many 
of which were the same in substance, although differently 
worded, as those agreed by The Law Society. Lack of care 
in this respect may lead to a great increase in the work carried 
out by a local authority whose officers conscientiously try 
to help and may even cause the authority to refuse to give 
any answers. 

Although it is possible to suggest some improvements which 
might be made, the agreed forms seem satisfactory on the 
whole. It must be remembered that the local authorities 
are under no obligation to answer, and, in so far as enquiries 
relate to proposals, it is probably impossible to devise any 
adequate system of registration. It seems to be broadly 
true that the need of landowners for more information about 
action and intended action by the local authority which may 
adversely affect their land has extended more rapidly than 
the statutory provisions requiring registration. In_ these 
circumstances The Law Society forms of additional enquiries 
go a very long way towards filling the gap. j.G.S. 


OBJECTIONS TO TAXATION 


other person, even if financially interested in the result, can 
object and his remedy would, in the first place, be to have the 
original order set aside. 

The objection may be taken at any time before a certificate 
or allocatur is signed, or such earlier time as the taxing master 
may direct. Thus it is usual, at the conclusion of a taxation, 
for the taxing master to direct that objections shall be carried 
in within, say, seven days, and if objections are not carried 
in by that time then the opportunity of objecting is lost, 
whether a certificate of taxation has been signed or not. 

The objection must be notified to the taxing master in 
writing, stating with precision the items or parts of items to 
which objection is taken by way of a short and concise list, 
and giving the grounds and the reasons for such objection. 

There is no prescribed form which the objections to 
taxation should take, but it will be found convenient to 
state them in columnar form, typed or written on brief 
paper. The notice of objection should be headed with the 
title of the action and the form of notice should then read 
somewhat as follows: ‘‘ We, John Brown & Co., solicitors 
for the plaintiffs (or defendants, as the case may be), hereby 
give notice that we object to the allowance (or disallowance) 
by , Esq., one of the taxing masters of the Supreme 
Court of Judicature, of the items hereunder stated on the 
taxation of the defendants’ (or plaintiffs’) bill of costs in 
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this action.”” Then will be set out the items to which 
objection is taken, and this is most conveniently done in 
columns across the page. In the first or left-hand column 
is entered the number of the objection, in the next the page 
of the bill on which the item is to be found, followed by the 
date of the item. In the next column is set out the item in 
full, unless it is a long one, as in the case of instructions for 
brief, when it can be stated briefly. Lollowing this will 
be the amount of the item, and in the penultimate column 
the reason for the objection. There will then be left a 
blank column on the right-hand side of the page in which the 
taxing master will state the answer to the objection. The notice 
should be signed at foot by the solicitor carrying in the objection 
and dated, and the original will be left at taxing master’s 
chambers and a copy will be served on the opposite party. 

Cases arise where the taxing master disallows the whole 
of the bill of costs on the ground, say, that it is not within 
the terms of the order to tax. In this case, if the taxing 
master has had the bill and in fact disallows it, then there 
has been a taxation and the proper procedure in such a case 
is to carry in objections to taxation in accordance with 
Ord. 65, r. 27 (39), supra. It is not necessary here to copy 
the whole of the bill in the notice of objection. It will be 
sufficient in such a case to describe the bill, under the column 
headed “‘ Item to which objection is taken”’, as “‘The whole 
of the items in the plaintift’s (or defendant’s) bill of costs,” 
and in the amount column the total of the bill will be inserted. 
The rule, it will have been noticed, calls for a short and 
concise list of the items to which objection is taken, and a 
statement such as the above would meet the requirements. 

Upon such an application to review his taxation the taxing 
master will reconsider the bill so far as the items to which 
objections have been taken ate concerned, and he may 
receive further evidence in support thereof. Note in 
particular that, although the direction that the taxing master 
will review his taxation is mandatory, the direction that he 
may hear further evidence is permissive, so that the taxing 
master is not bound to hear the parties again, although it 
is customary for him so to do, before he reconsiders the items 
in question and answers the objections. Where the taxing 
master does give an appointment to the parties to appear 
before him again, it is only on those items to which notice 
of objection has been given that arguments can be raised, 
and it will not be possible at this hearing to take objections 
not specified in the notice. 

There is, of course, nothing to prevent both parties from 
putting in objections to the same or different items. Thus, 
the plaintiff may object to the allowance for item “ instruc- 
tions for brief’’ in the defendant’s bill on the ground that 
it is excessive having regard to the issues involved, whilst 
the defendant may well object to the same item on the ground 
that the allowance is inadequate having regard to the work 
involved. Indeed, it is frequently thought to be a good 
tactical move to lodge counter-objections. 

It is clear, however, from R.S.C., Ord. 65, r. 27 (40), that 
neither party is entitled as of right to answer an objection 
raised by the opposite party and he may do so only at the 
discretion and on the invitation of the taxing master, who 
may, if he feels so disposed, elect to review the taxation only 
on the evidence and arguments originally before him. 
Although there is no specific obligation placed on him to do 
so he should let each party see his answers to the objections 
(see Dashwood v. Magniac [1892] W.N. 54). 

Since 1937 the taxing master may also award costs in 
respect of the objections to one party or the other. Thus, 
if the objections are overruled then he may award to the 
opposite party the costs of perusing the objections and of 
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attending before him again, where he has directed that the 
parties may attend before him on the review. 

When the taxing master has considered the objections, 
and, if he wishes, heard the parties again, he will state his 
reasons in writing, and where the form suggested above is 
used, he will set out his reasons in the column provided for 
his decision. He will then proceed to sign the certificate 
or allocatur, and the taxation is concluded. 

It is possible, however, to have the taxation reviewed 
by a judge at the instance of any party who is dissatisfied 
with the result of the taxation, but only such items as have 
been the subject of objections can be reviewed (see reg. (41) 
of Ord. 65, r. 27). The application to review is made by 
summons to the judge in chambers. The summons must be 
taken out within fourteen days after the date of the certificate 
or allocatur, or such other time as the court or judge or the 
taxing master, at the time he signs his certificate or allocatur, 
may allow. When the summons is taken out, the taxing 
master should be requested to send the original bill, the 
objections and the reasons to the judge’s chambers. 

The parties may attend before the judge on the appoint- 
ment to review and may, if they are so disposed, attend the 
summons by counsel. The important thing to remember, 
however, is that no point can be raised other than on the 
items to which objections have been lodged by either party. 
Nor, unless the judge directs, can any fresh evidence be put in 
which was not before the taxing master. In short, the review 
must be confined to the same items and be dealt with on the 
same evidence. 

The judge will thereupon make such order as he may 
think just. If, as we have seen, the review is in respect of 
the quantum only of an item then it is very unlikely that 
the judge will interfere with the decision of the taxing master, 
but he may do so on a question of principle, and he may allow 
or disallow a particular item, or, where he determines a 
question of principle, he may order a re-taxation of the item 
by the taxing master, to whom the bill will be referred back 
for this purpose. In such a case the taxing master will 
re-tax the costs, so far as the particular items are concerned, 
in the light of the principle laid down by the judge, and the 
certificate of taxation will then be amended pursuant to 
the order to review. If, after a review of taxation by the 
judge, the bill is referred back to the taxing master with 
directions that’ an allowance is to be made in accordance 
with his discretion and the taxing master exercises his 
discretion as directed, then it would seem that no further 
objection can be taken by either party. 

The effect of these rules should be noticed particularly. 
The objection to the taxation of a particular item may be 
taken by either party, and when the taxing master has 
answered the objection then it is open to either party and 
not necessarily the party who carried in the objection to 
take out a summons to review. For example, the solicitor 
for the plaintiff may object to the allowance for a particular 
witness, the expenses of whom have been charged in the 
defendant’s bill, on the ground that his evidence was 
unnecessary, and the taxing master may, after considering 
the objection, disallow the item. In that case there is 
nothing to prevent the solicitor for the defendant taking 
out a summons to review that item, although he was not the 
party who raised the objection. He cannot, however, have 
any item dealt with on the review other than the item in 
respect of which objection was lodged. 

If, after the matter has been considered on review by the 
judge, either party is dissatisfied with the judge's decision, 
then the matter may, of course, be taken to the Court of 
Appeal, subject to leave being granted. J.L.R.R. 
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COURT’S POWER TO SANCTION UNAUTHORISED 
DISPOSITIONS OF TRUST PROPERTY 


In Municipal & General Securities Co., Ltd. vy. Lloyds Bank, 
Ltd. (1950) Ch. 212, s. 57 (1) of the Trustee Act, 1925 (which 
authorises the court to confer upon trustees ad hoc powers to 
deal with trust property in a manner not permitted by the 
trust instrument or by law), had a construction put upon it 
which may seriously affect the utility of this most benevolent 
provision. The decision was made upon facts of a very 
special kind, but in itself it is of quite general application, 
and it is therefore a matter of importance to examine the 
grounds upon which it is based and to explore the possibility 
of distinguishing it in similar, but not identical, cases. 

In the present case the plaintiffs were the managers and 
the defendant bank the trustee of a fixed investment trust. 
It was the policy of this trust, as expressed in the provisions 
of the deed of trust subject to which the trust property was 
held, that that property should consist exclusively of ordinary 
shares, and one of the clauses of the trust deed provided that 
the trustee should sell all ordinary shares and securities 
received by it in respect of any unit of the trust (other than 
ordinary shares forming the share unit). The trust property 
included ordinary shares in various transport, electricity and 
gas undertakings, and as a result of the nationalisation of 
those undertakings certain Government stocks were issued 
to the defendant bank in substitution for the ordinary shares 
in the undertakings previously held by the trust. These 
Government stocks did not constitute the kind of investment 
which the trust had originally been formed to hold, and a 
number of questions were put to the court for the purpose of 
clarifying the position. One of these questions asked whether, 
in the events which had happened, the substituted stock 
ought to be sold by the trustee in accordance with the clause 
in the trust deed already referred to ; and if the answer to this 
question should be in the negative, it was further asked that 
power might be conferred upon the trustee under s. 57 of the 
Trustee Act, 1925, to sell the substituted stocks and to 
reinvest the proceeds of such sale. 

The first question was, in fact, answered in the negative. 
The Acts which nationalised the undertakings in question 
all contain provisions (of which para. 1 of Pt. I of Sched. III 
to the Electricity Act, 1947, is typical) whereby, in effect, 
the stock which is issued under the Act in substitution for the 
securities of the nationalised undertakings is to be held in 
the same right, and on the same trusts and subject to the 
same powers, as those in, on or subject to which those 
securities were previously held; and the effect of this 
provision, in the judgment of the court, was to place the 
holder of the substituted stock in the same position, as regards 
that stock, as he had previously been in as regards the 
securities in substitution for which that stock had been issued 
to him. The substituted stock in this case, therefore, had 
to be regarded as part of the share unit which had contained 
the shares for which the stock had been substituted, and the 
trustee’s duty to sell under the trust deed had not arisen in 
regard to that stock. 

It therefore remained to consider the question under s. 57 
of the Trustee Act, 1925. This section provides (subs. (1)) 
that where, in the management or administration of any 
property vested in trustees, any sale, lease, mortgage, etc., is 
“in the opinion of the court expedient, but the same cannot be 
effected by reason of the absence of any power for that purpose 
vested in the trustees by the trust instrument, if any, or by 


law, the court may by order confer upon the trustees, either 
generally or in any particular instance, the necessary power 
for the purpose”’ (the italics are mine), Wynn Parry, J., 
considered the question raised under this provision from two 
points of view. Firstly, he examined the language of the 
provision and came to the conclusion that, wide as it was, 
some limit had to be placed upon the scope of the provision, 
and that limit he found in the qualifying words “in the 
management or administration of any property.’ Without 
attempting any exhaustive formulation of the scope of the 
provision, the learned judge held that, in the case before him, 
the substitution of the Government stocks could not be 
said to have given rise to any such difficulty or inconvenience 
in the management or administration of the trust as to bring 
the provision into play and confer jurisdiction upon the court 
to make an order authorising the sale of the stocks under 
s. 57. This part of the decision is related to the particular 
facts of the case, and nothing of general interest emerges 
therefrom. 

But the court gave an alternative reason for refusing 
jurisdiction under s. 57, and it is this reason which may prove 
to be embarrassing in the future. After pointing to the 
words italicised in the excerpt from s. 57 (1) given above, the 
court drew attention to the fact that the trust deed in the 
present case did in fact confer an express power of sale upon 
the trustee of the trust deed in specified circumstances, 
although the particular power of sale asked for by this summons 
was absent, and in these circumstances held itself bound by 
Re Pratt's Will Trusts [1943] Ch. 326, to decide that s. 57 
was not applicable, and could not be invoked, in this case. 

The effect of this decision is that if trustees are empowered 
to sell the trust property in certain circumstances but not in 
others, s. 57 cannot be invoked to confer upon them power 
to make a sale in those other circumstances ; and of course 
what applies to a power of sale applies equally to a power of 
mortgaging, leasing or in any other manner disposing of or 
dealing with the trust property, since s. 57 (1) prima facie 
applies to any transaction involving trust property and not 
merely to a sale of such property. An example or two may 
help to make the matter clear. If trustees are empowered to 
sell within, say, twelve months of their testator’s death, 
and thereafter directed to retain property for a period 
permitted by law, a sale under s. 57 cannot apparently be 
authorised after the expiration of the twelve-month period, 
Or if the statutory power of advancement applies to a settle- 
ment, power cannot be sought by the trustees to advance an 
amount exceeding the statutory limit of one-half of the 
beneficiary’s presumptive share in the trust property, however 
exceptional the circumstances or urgent the need for such an 
advancement may be. If this is right, s. 57 (1) has been 
put in fetters. 

But I think it is permissible to suggest that this construction 
of s. 57 (1) is one which does not necessarily follow from 
Re Pratt's Will Trusts, supra. In that case trustees held 
certain investments on trust to pay the income to X during 
his life, and after his death on trust as to both capital and 
income for a class of persons. There was no express trust for 
sale, and during X’s lifetime the trustees took out a summons 
under s. 57 (1) asking, inter alia, that they might be empowered 
to sell the investments in question. The purpose of the sale 
(presumably reinvestment, since the trust had not determined 
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at the date of the application) does not appear from the reports. 
Morton, J., held that the investments were “ trust funds in a 
state of investment ”’ within s. 1 (1) of the Trustee Act, 1925, 
which authorises trustees to invest trust funds, and that the 
statutory power to invest necessarily involved a power of sale. 
Since, therefore, there was a statutory power of sale available 
to the trustees, no order under s. 57 (1) was required to enable 
the trustees to sell, and the application under that section was 
accordingly dismissed. 

These two cases are clearly not in part materia : in Re Pratt’s 
Will Trusts the express power the existence of which was 
considered to render an application under s. 57 (1) unnecessary 
was a Statutory power available to the trustees of the will at 
all times during the existence of the trust and (assuming a 
proper motive for the sale) for all necessary purposes; but 
in the case under review the express power the existence of 
which was held to have similar consequences was a power 
which, ex hypothesi, was not available to the trustees in the 


Landlord and Tenant Notebook 


CONTROL: MEANING OF 


Carter v. Green (p. 254 of this issue) (C.A.) carries the 
process of distinction commenced by Norman v. Simpson 
[1946] K.B. 158 (C.A.); 90 Sor. J. 91, and continued by other 
authorities to which I will refer presently, a stage further. 

In Norman v. Simpson the plaintiff had purchased a 
house, within the Rent, etc., Restrictions Acts, which had 
been let by an agreement restraining alienation. The 
tenant had twice broken the relevant covenant and the then 
landlord had been made aware of the second breach but, 
though it apparently entitled her to forfeit the tenancy 
(no right of re-entry is expressly mentioned !), had gone 
on receiving the rent reserved. She determined the agreement 
by notice to quit (which, says the report, was “‘ accepted ’’) 
before selling the reversion to the plaintiff. When the 
latter claimed possession from the sub-tenant the defence 
set up was based on the Increase of Rent, etc., Restrictions 
Act, 1920, s. 15 (3): ‘‘ Where the interest of a tenant of a 
dwelling-house to which this Act applies is determined . . . 
any sub-tenant to whom the premises . . . have been lawfully 
sub-let shall . . . be deemed to become the tenant of the 
landlord on the same terms, etc.,” the meaning of the 
words italicised becoming the decisive factor in the action. 
Of two possible constructions a majority of the court, in 
a judgment delivered by Morton, L.J., rejected one by which 
those four words would be taken to refer to the original 
sub-letting only, and preferred that by which the existence 
of a valid right of re-entry immediately before the deter- 
mination of the head tenancy determined the sub-tenant’s 
status. 

The decision did not, however, give all the guidance that 
was desired and eagerly awaited by many landlords and their 
advisers. The majority judgment contrasted the rival 
interpretations in these terms: “if the original letting 
was such as to give rise to a right of re-entry in the head 
lessor, the sub-tenant does not come within the subsection ”’ 
as against “the sub-tenant is within the subsection if the 
head lessor had no subsisting right of re-entry immediately 
before, etc.” This was not helpful to those concerned with 
tenancy agreements with no provisions for forfeiture. 

Maley v. Fearn (1946), 91 Sor. J. 67, appeared to offer 
a prospect of enlightenment, for all that the plaintiff sought 
to rely on was a statement in a rent book supplied to his 
(deceased) tenant some years after the tenancy had 
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circumstances in which they applied for a power to be conferred 
upon them: had it been available to them, the application 
under s. 57 (1) would never have been reached. This is, 
perhaps, enough to distinguish the two cases and to cast some 
doubt, at least, on the propriety of the decision in the case 
under review in so far as it follows Re Pratt’s Will Trusts. 
Some earlier authorities were considered in the latter case 
but only for the purpose of ensuring that no earlier decision 
stood in the way of the construction which Morton, J., was 
disposed to put upon s. 57 (1) without the assistance of 
authority. It would appear that full meaning and effect can 
be given to the provision if the words italicised above are 
construed as referring to a power precisely similar to the power 
which the application requests should be conferred upon the 
trustees, and as not extending to a power similar, but not 
identical, to the power it is sought to obtain from the court. 


- oe. ** 


“UNLAWFULLY SUB-LET”’ 


commenced : “‘ The tenant must not sub-let or let apartments 
without the written consent of the owner or agent.” But 
the county court judge was held to have been entitled (Aa) 
to draw the inference that this was a term of the original 
tenancy and (Bs) to hold that it amounted to a condition. 
Somervell, L.J., however, remarked on the fact that there 
had been sub-classification of stipulations against sub- 
letting in Norman v. Simpson and observed 1t would be wrong 
to take what was said by Morton, L.J., as deciding that a 
sub-tenancy is not unlawful within the meaning of the Rent 
Restrictions Acts when it comes into existence in consequence 
of a breach of a covenant which does not give a right of 
re-entry, and Morton, L.J., himself added that the definition 
he had given might have been too narrow. This, however, 
did not suggest what a superior landlord with no right of 
forfeiture could do when he heard of an unauthorised sub- 
letting ; bringing an action for damages against the mesne 
tenant would so far appear to have as little effect on the 
sub-tenant as would making faces at both. But it was 
noticeable that when Morton, L.J., had occasion to summarise 
Norman v. Simpson in the course of his judgment in Watson 
v. Saunders-Roe, Ltd. {1947| K.B. 437 (C.A.) (in which there 
was a proper forfeiture clause), he referred to the restriction 
in the earlier case as one imposed by covenant but did not 
mention any right of re-entry. 

A new distinction was drawn by Oak Property Co., Ltd. 
v. Chapman and Another [1947] K.B. 886 (C.A.). The facts, 
as far as relevant, were that a tenancy granted by the plaintiffs 
to the first defendant in 1942, and containing a covenant 
and condition against sub-letting without their consent, 
was brought to an end ; the first defendant retained possession 
by virtue of the Rent, etc., Restrictions Acts ; while so 
retaining possession she sub-let part of the premises to the 
second defendant ; the plaintiffs’ managing agents accepted 
two payments of rent while aware of the sub-letting. The 
court, on the one hand, acceded to an argument that what 
would be a waiver in the case of a contractual tenancy might 
not always have that effect in the case of a statutory tenancy ; 
a statutory landlord could not avoid the tenancy, but had to 
invoke the jurisdiction of the court and, consequently, the 
obligation of the tenant to pay rent and the right of the 
landlord to accept it continued. On the other hand, there 
was sufficient similarity between the two situations to make 
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it right to say that acceptance of rent after knowledge of 
circumstances giving rise to a claim for possession could be 
regarded as evidence of intention to affirm the tenancy. 
In the result there could, in the case of a statutory tenancy, 
be what was not recognised in that of a contractual tenancy, 
a right to give a qualified acceptance of rent. In the case 
before the court, the evidence showed that both parties 
had regarded the acceptances of the payments as unequivocal 
affirmance of the sub-tenancy. 

The facts of Carter v. Green, supra, were that a rent book 
issued to a weekly tenant bore, on its inner cover, the words : 
“The tenant shall not assign his interest in or sub-let or part 
with possession of the premises or any part thereof or take 
in lodgers or paying guests without written consent being 
previously obtained from the landlord.” The tenancy 
began in 1940. In 1945 the tenant sub-let two rooms to 
the defendant without obtaining consent. In 1947 two 
things happened: the landlord became aware of the sub- 
letting, and, by increasing the head rent, converted the tenancy 
into a statutory one. It is not clear which happened first. 
Payments of rent and arrears of rent were accepted by the 
plaintiff with knowledge of the sub-letting, and without 
any qualification of the acknowledgments, on several dates 
before 6th October, 1948 ; on that day the tenant paid him 
{5 15s. and the landlord endorsed on the rent book the 
words: “‘ The acceptance of rent does not constitute a waiver 
of my objection to an unauthorised sub-letting.’’ The 
county court judge, who apparently considered the other 
cases mentioned above, but not Maley v. Fearn, considered 
that the restriction was by covenant only and that, for that 
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reason, there had been no unlawful sub-letting. The Court 
of Appeal did not find it necessary to decide whether the 
“shall not assign, etc.,”” amounted to a condition, because 
they came to the conclusion that any unlawfulness had been 
cured by the acceptance of rent, without qualification, 
before 6th October, 1948. While not altogether satisfied 
about the extent to which, according to Oak Property Co., Lid. 
v. Chapman, the question of the effect of acceptance of rent 
was one of fact and the extent to which it was one of law, 
the court considered that the following proposition emerged : 
an unqualified acceptance of rent affirms a statutory tenancy 
as it does a contractual tenancy; a qualified acceptance 
raises the further question of fact whether in all the circum- 
stances it is to be treated as an unequivocal act of affirmance. 
And this still leaves unresolved the problem which confronts 
a landlord who has let with restrictions on sub-letting 
unfortified by a right of re-entry and whose tenant, before 
any notice to quit or notice of increase has been served 
(if indeed either such can be served), breaks the covenant 
before he can get an injunction on the lines of Mckacharn 
v. Colton {1902} A.C. 104. As things are at present, I suggest 
that by intimating a claim for damages he might save his 
rights, but should of course act promptly once the contractual 
term expires ; if the sub-letting was of part, he should then 
rely on para. (a) of the First Schedule to the Rent, etc., Restric- 
tions Act, 1933 (“‘... or any other obligation of the 
tenancy . . . has been broken. . . ’’), in proceedings against 
the tenant, and on the fact that he had no election and 
therefore could not affirm the tenancy, in proceedings against 
the sub-tenant. R.B. 


PRACTICAL CONVEYANCING—XII 


STAMP Duty ON ASSENTS 


It is well known that no stamp duty is payable on an assent 
under hand made in favour of a beneficiary, but that 10s. 
stamp duty is chargeable on such an assent if under seal. 
On the other hand there is occasionally some doubt about 
the position when an assent contains an acknowledgment for 
production of probate or letters of administration or an 
undertaking to indemnify the personal representatives. 
Such undertakings are often inserted where, for instance, 
freehold property is subject to a mortgage, or where the 
property is leasehold and the personal representatives have 
incurred liability for rent or on the covenants in the lease. It 
is important to remember that if personal representatives 
take possession of leasehold land they become personally 
liable, by privity of estate, on the covenants (Re Owers 
(1941) Ch. 389). In other cases they will normally be 
protected by the Trustee Act, 1925, s. 26, as amended by the 
Law of Property (Amendment) Act, 1926, and so will not 
require an indemnity. 

In any event the Commissioners of Inland Revenue take 
the view that neither an acknowledgment of the right to 
production of the grant, or other documents of title, nor an 
undertaking to indemnify the personal representatives, will 
make an assent under hand liable to duty or will increase the 
liability to duty of an assent under seal. The reason is that 
such undertakings are regarded as being ancillary to the main 
purpose of the assent and so do not affect the liability to stamp 
duty, which is determined by the leading object of the 
document. 

WaAR-DAMAGED SITES 


There are many valuable sites, formerly occupied by 
buildings destroyed by enemy action, which are unsightly. 


_ Restrictions on the grant of building licences for the construc- 


tion of shops and business premises prevent rebuilding at 
the present time and owners are, quite understandably, 
reluctant to spend money on improvement of the appearance 


of the sites. In some cases they can conveniently be used 
temporarily for such purposes as car parks, but few owners 
are likely to take the necessary steps. Many local authorities, 
however, are clearing and making use of such sites, using their 
powers under the War Damaged Sites Act, 1949, and there are 
a few points to be borne in mind by solicitors acting for the 
owners. Some of the provisions of this Act may, at first 
sight, alarm owners, but there are various safeguards and, 
if the powers are exercised reasonably, local authorities will 
be able to improve amenity and to bring sites into temporary 
use without any detriment to the interests of the owners. 

If the land is detrimental to amenity but the local authority 
do not consider it necessary to take possession they may 
enter and put the land in a condition which is not detrimental 
to amenity (s. 9). The exercise of this power is not likely to 
cause loss but if it does any person interested may recover 
compensation. The power to take possession is more important ; 
it arises if the land has suffered war damage which has not been 
wholly made good and, in consequence, the land is in the 
opinion of the authority detrimental to the amenities of the 
neighbourhood (s. 1 (1)). An owner who wishes to resist 
action by the authority will note that the opinion of the 
authority is made the test of detriment to amenity. If he 
thinks that the authority are not justified in proceeding it 
may be as well to ask why they consider there is detriment 
to amenity and what they consider to be needed to rectily 
the fault. The owner may then decide to carry out the works 
necessary to secure that the land is put into a condition not 
detrimental. If the owner can satisfy the Minister of Health 
that he will carry out such works within a reasonable time the 
Minister will not authorise the local authority to take possession 
compulsorily (s. 3 (2)). 

If the necessary conditions exist the local authority may 
take a lease by agreement for any term not exceeding five 
years or may be authorised by the Minister to take possession 
compulsorily for a period not exceeding five years. If the 
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owner knows that he will be unable to rebuild for some time 
he will probably be prepared to grant a lease. This has the 
advantage of fixing the rent by agreement, but it is suggested 
that the term should not necessarily be as long as five years 
and that provision for determination in the meantime should 
be inserted. If agreement is not reached and the Minister 
authorises possession to be taken compulsorily the term may 
be up to five years, but one hopes that the Minister will 
fix a shorter period if there is a reasonable chance that 
rebuilding may take place sooner. In any case it is provided 
by s. 7 (1) that, if at any time when possession has been taken 
compulsorily the Minister is satisfied that (a) any person 
interested desires to develop the whole or part of the land ; 
(>) planning permission has been granted ; and (c) on obtaining 
possession such person will proceed with the works without 
delay, the Minister must direct that the right of the local 
authority to retain possession of the whole, or of the relevant 
part, shall cease (s. 7 (1)). Consequently, a lease should 
contain a power for the lessor to determine it if he wishes to 
develop the land in terms at least as favourable as those 
applicable on possession being taken compulsorily. 

The terms on which compensation is payable on compulsory 
taking of possession are important, because a willing lessor 
will want to make sure that he gets at least as much 
in rent. The same compensation is payable as would 
be payable under the Compensation (Defence) Act, 1949, 
s. 2, on requisitioning. That compensation includes a sum 
equal to the rent which might reasonably be expected 
to be paid by a tenant, but in calculating the term must be 
taken as not exceeding the period for which the authority are 
authorised to take possession. The assessment of this rent 
will often be a difficult question of valuation, but it is important 
to bear in mind the provision, mentioned above, whereby the 
local authority must give up possession if development 
is to be carried out. As the security of tenure of the authority 
may be so little the rent which a willing tenant would pay may 
be very small even if the site would be valuable to someone 
holding a long term. 
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Even if the land is subject to easements or restrictive? co 
covenants, the local authority may use it for authorised® lif 
purposes notwithstanding the easements or covenants, but® Ai 
any person entitled to the benefit, and at whose suit an action cs to 
would otherwise have been possible, may recover compensation” ov 
(s. 4 (3)). m 

There are a few modifications of the ordinary rules as to” an 
planning matters. For instance, any planning permission? qu 
granted to the local authority during the currency of a lease/ so 
or during the time possession has been taken compulsorily} hi; 
by the local authority will be limited to the period for which? U; 
the authority are entitled to possession (s. 10 (1)). The object’ ve 
of this rule seems to be to protect the landowner after he has” to 
resumed possession. It will be remembered that under the” sh 
Town and Country Planning Act, 1947 ,s. 69 (2) and Sched. IIL) he 
para. 1, the rebuilding of any building demolished by enemy fel 
action during the war, so long as the cubic content is not] “| 
materially exceeded, is exempt from development charge. 
Further, under the General Development Order, 1949,| 
Sched. I, Class XI, the rebuilding of a war-damaged building 
need not be the subject of an application for planning 
permission so long as the cubic content is not increased and 
there is no material change in external appearance. The fact 
that the site has been used by the local authority for a time) | 
will not prejudice the later exercise of these rights by the! sol 
landowner. The important point is that any planning) soc 
permission obtained by the local authority must, by virtue off Co 
s. 10 (1), mentioned above, come to an end as soon as the! 19% 
right of the authority to occupy the land ceases. Where) set 
permission has been granted for a limited period no further) eac 
permission is needed to resume the former use at the end off apy 
that period, and so the landowner need not be concerned about!) 
any intended change of use by the local authority. As a! dut 
result the landowner does not need to concern himself a great’ rea 
deal about planning matters, and, particularly as the local” wh 
authority are not likely to commit any breach of planning’ the 
control, there is no need for any unusual covenants on! cas 
planning matters in a lease. J.G.S, | hot 

sub 


HERE AND THERE “ 


LAW OFFICERS RE-UNITED 
THE resumption of political warfare after the Easter truce 
finds both the Law Officers once more in the fighting line, 
undoubtedly a considerable relief to the Attorney-General, 
who has lately been sustaining, single-handed, a double 
struggle against foes within and foes without—the embattled 
Tories before him and a fifth column of sciatica and duodenal 
trouble as well. Two thousand miles of travel in sixteen days 
of electioneering to address over 100 meetings, with Dr. Fuchs 
to be dealt with at the Old Bailey into the bargain, would 
have been more than enough for the healthiest juveniles in the 
political arena, quite apart from the six weeks anxiety of 
having Lady Shawcross in hospital after a riding accident. 
The sciatica and lumbago (the aftermath of an old climbing 
injury) eventually refused to be any further ignored and he 
was faced with a choice between suffering the interruption 
involved in an operation to deal with a slipped intervertebral 
disc or going about his lawful occasions with his spine 
immobilised in a plaster jacket. With the Solicitor-General 
defeated at Bebbington and the fate of the Government 
balanced on a razor’s edge, he chose the latter. Now the 
Neepsend Division of Sheffield has restored him the aid and 
comfort of his colleague (by courtesy of Lieut.-Col. Harry 
Morris, who resigned the seat he had just won by the com- 
fortable margin of a 19,000 majority). The late member, 
despite his warlike title—he rose from private to captain 
in the 1914 war and from sergeant to colonel in the 1939 war 
—is a man of law, a solicitor from 1920 to 1936 and thereafter 
a member of the Bar. Like many lawyer politicians, who 
found their Westminster duties not unendurably exacting 
in the days of the big battalions, when they could comfortably 
serve two masters with equal satisfaction, he found life far more 





complicated now, and the others will doubtless feel that h Pre 
has chosen the better part. The crack of the whip is putting @€ 
them to their election unless, as happened lately, they can) (WI 
reconcile their conflicting duties in the manner of the Socialist The 


junior counsel who found himself offered a brief at Manchester. Pet! 
He would have declined it had he not remembered that his 
prospective leader was a Tory M.P. Result: a “ pairing’ 
arrangement politically acceptable and professionally profit- 
able. In this war of ambushes, the provincial practitioner 

far from his base, suffers grievous hardship. 

M 

WOMEN AND BEAUTY | Mes: 

i ‘ ret 

A RECENT decision in the French courts has produced at) iol 


interesting new legal decision. In 1947 a lady of outstanding? 
beauty was knocked down by a motor-lorry through th yy 


negligence of the driver and dreadfully disfigured. In due He | 
course she brought an action and was awarded the equivalen' Arti 
of some {£2,000 damages—less generous than those in the in 1 
somewhat similar case in England which recently produced é 

record award of over £16,000, but still substantial. Bui) M 


her husband also brought an independent action on his ows) the : 
behalf for damages in respect of his own suffering in being) Who 
obliged for the future to live with a terribly disfigured wifey the | 
The court held that this was a case in which a third party wat 
directly affected by the act of negligence ; the plaintiff hag 4) 
suffered exceptional personal damage and he was awarde® gon, 
the equivalent of about {200. No doubt the full grounds 07 He , 
the decision will soon be available and it will be interesting) 
to consider whether a similar development is conceivable i i 






our own law, though in general it has proved singularly wm 
unresponsive to purely aesthetic considerations. After al) vem 
the enticement action emerged fairly late into the fw 9°" 





50 


April 22, 1950 THE 


ised! life’ was a pretty recent discovery and a very fruitful one. 
, but™ And whatever the principle of ‘‘ unjust enrichment ”’ adds 
ction! ~ to the old action for money had and received was brought to 
ation” our attention by Lord Wright yet more recently. For the 
moment, perhaps, it is best to leave the matter to the oracles 


2 
4 
ctive consciousness of the profession. ‘‘ Loss of expectation of 


as to. and the omens—the University professors in their lectures and 
sion’ quarterly articles and the members of the various moot 
lease’ societies. In any event the French attitude is undoubtedly 
sorily| highly civilised. “In a very different category is a case from the 
vhich’ United States, where by contrast a man tound himself incon- 
bject venienced by his wife’s beauty. Her hair, in particular, down 
e has. to her waist, attracted so much masculine admiration wherever 
r the she went that one day, tired of it all, he tied her up and shaved 
|. 111) her head. When last heard of he was awaiting trial for 
nemy| felonious assault. ‘‘ She looks kinda bald,’’ was his comment, 
s not} “but still beautiful.” 

arge. | 

1949, ) 

Iding 

ining: 

1 and 

> fact Legal Aid: Service on Local Committees 

time! Sir,—I have just received—as no doubt have many other 
y the solicitors throughout the country—a letter from our local law 
nning| society inquiring whether, if invited so to do by the Area 
‘ue oi Committee appointed under the Legal Aid and Advice Act, 
s the’ 1949, I shall be prepared to serve on a local committee to be 
Vhere) set up in due course with the primary duty of deciding in 
irther) each case whether or not to grant a certificate when an 
nd off applicant applies for legal aid. 

about! My immediate reaction to this was that it would be the 
As a) duty of all of us who could do so to volunteer to serve. Upon 
great’ reading on, however, | learn that it is proposed that those 
local’ who serve in this way “‘ will be paid a fee of three guineas in 
nning the case of the chairman, and two and a half guineas in the 
ts on case of each of the other members for each session of three 


_S, | hours or part thereof attended, together with travelling and 
subsistence allowances on a scale to be prescribed by the 
Council of The Law Society.” 

Now, sir, what kind of people do they think we are ? 
Presumably it is considered that an inadequate number of us 
are sufficiently public-spirited to offer our services gratis. 
(Whilst it is disappointing to find an institution such as 
The Law Society apparently accepting this view, it has 
perhaps some excuse in that the current trend seems to be 
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Mr. G. A. BARTON 
Mr. George Albert Barton, retired solicitor, a partner of 

| Messrs. James, Kentish and Atkins, of Birmingham, until his 
a ar tetirement in 1930, died recently at his home in the Isle of Wight, 
ndinel aged 83. 
h th 
n du 
valent 
n the 
iced 4 Mr. S. GROVE 

jul Mr. Sydney Grove, solicitor, of Leeds, fell to his death from 
$ OW the second floor of a Leeds building on 29th March. Mr. Grove, 
bei »ing Who was 60 years of age, was admitted in 1922 and was Clerk to 
wife the Stanley Urban District Council. 


y Wee Mr. J. T. HALSALL 

if hag Mr. John Thompson Halsall, a partner of Messrs. Wontner and 
ardet Sons, of High Holborn, London, W.C.1, died on 5th April, aged 42. 
ids > He was admitted in 1932. 


Mr. P. GAMON 
Mr. Peter Gamon, solicitor, of Chester, died recently, aged 38. 
He was admitted in 1937. He served as a captain in the Royal 
Artillery during the late war and was awarded the Military Cross 
in 1945, 







esting 

ble it Mr. F. G. HOUNSOM 

ularly Mr. Frederick George aieth who was on the staff of 
r alle Messrs. C. G. and G. S. Field, of Reading, for 65 years until his 


> fue ‘Tetirement at the age of 79, died recently, aged 84. 
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INCOMPLETE TOUR 


Last term’s visit to our courts by M. Mongibeaux, the 
Lord President of the French Cour de Cassation, rounded off 
the courtesies of the visit to Paris last year of Lord Greene and 
Lord Goddard. The ceremony of welcome and the speeches 
in the Lord Chief Justice’s court lasted about twenty minutes, 
in the course of which Lord Goddard proved his versatility 
in his mastery of the French tongue. There were visits to the 
court of the Master of the Rolls and to the Old Bailey, a 
reception by the Lord Chancellor, a dinner at the Inner Temple 
and a performance at Covent Garden: everything (curiously 
enough) except a peep at our own Court of Cassation in action, 
or rather its nearest equivalent, the House of Lords. 


RICHARD Ror. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SoLicirors’ JOURNAL] 


that no normal person can be expected to do anything for 
which he is not going to be paid.) But if the two and a half 
guineas—or even three—per three hours or part thereof is 
considered a sufficient inducement, what sort of solicitors is 
it expected to induce? Not, presumably, those who are 
impelled to accept the invitation from a sense of public duty, 
since they will volunteer in any case. And not those who are 
not so impelled but who are at least reasonably successful in 
their profession, since they will scarcely be tempted by a 
guinea an hour—even plus expenses. And, also, not those 
who are not in practice on their own account but are salaried 
employees, since they will not be open to inducement. Who 
then? There would seem to remain only those who are 
inexperienced in their profession and those who, though 
perhaps not inexperienced, have been relatively unsuccessful. 
Is it really desired—or desirable-—-to draw upon 
categories for any substantial proportion of those who are to 
decide who is (and who is not) to receive legal aid ? 

Unless the answer be ‘‘ Yes ”’—which is surely unthinkable 
—this scheme seems to be just another of those designed to 
secure the maximum squandering of the taxpayer’s money 


these 


with the minimum of useful results, which have become such 
a feature of our post-war economy. 
Croydon, Lespiz G. D. Crorr. 


OBITUARY 


Mr. E. KAMMERER 
Mr. Ernest Kammerer, solicitor, of Llanelly, died on LOth March. 
He was admitted in 1905. 


Mr. A. P. V. MOON 
Mr. Alfred Percy Vokes Moon, solicitor, town clerk and justices’ 
clerk at Godalming, Surrey, died on 14th April. He was admitted 
in 1916. 
Mr. A. S. POTTER 
Mr. Arthur Sidney Potter, retired solicitor, died on Ist April, 
aged 86. He practised as A. S. Potter & Co. in Kilburn and 
Maida Vale from about 1890 to 1940. ‘The son of Thomas Potter, 
iron and brass founder, whose work included the railings of the 
Law Courts, he was one of the few remaining Perpetual 
Commissioners appointed for taking married women’s acknow- 


ledgments before the Married Women’s Property Act. At the 
age of 80 he taught himself to read Braille. 

Mr. A. G. RIVINGTON . 

Mr. Albert Gibson Rivington, master of the Supreme Court of 


Judicature, died on 8th April, aged 66. He was adinitted in 
1908. 
Mr. D. TAYLOR 
Mr. David Taylor, solicitor, of Southport, died on 31st March, 
aged 68. Admitted in 1922, he was well known in Southport as 


an active social worker. 
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COURT OF APPEAL 


RENT BELOW TWO-THIRDS OF RATEABLE 
VALUE: SUB-TENANT’S POSITION 


Knightsbridge Estates Trust, Ltd. v. Deeley 


Cohen and Asquith, L.JJ., and Roxburgh, J. 
15th February, 1950 

Appeal from Westminster County Court. 

In 1931 a dwelling-house within the Rent Restriction 
Acts was let at a rent less than two-thirds of its rateable 
value. When the lease expired by effluxion of time in 1948 
the house was occupied by the defendant, a sub-tenant 
paying a rack-rent. The plaintiff landlords claimed possession 
but the sub-tenant relied on s. 15 (3) of the Increase of Rent 
and Mortgage Interest (Restrictions) Act, 1920. The county 
court judge made an order for possession, and the sub-tenant 
now appealed. 

By s. 12 (7) of the Act “‘ where the rent payable in respect 
of any tenancy of any dwelling-house is less than two-thirds 
of the rateable value thereof, this Act shall not apply to that 
tenancy... and. . . shall apply in respect of such dwelling- 
house as if no such tenancy ... ever had existed.”’ By 
s. 15 (3), ‘‘ where the interest of a tenant of a dwelling-house 
to which this Act applies is determined ... for any... 
reason, any sub-tenant to whom the premises .. . have been 
lawfully sub-let shall . . . be deemed to become the tenant 
of the landlord .. .”” (Cur. adv. vult.) 

AsouiTH, L.J., reading his judgment, said that the words 
“interest of a tenant’”’ in s. 15 (3) were synonymous with 
“tenancy.” The tenancy of the head lessee here must 
consequently be treated, in accordance with s. 12 (7), as never 
having existed. That meant that there was no “ interest of 
a tenant,” and no tenancy which had determined, for a thing 
could not die which had never been born. Therefore, all the 
conditions precedent laid down for its application in the 
first two lines of s. 15 (3) were not fulfilled and, that being so, the 
sub-tenant was not entitled to the protection of the subsection. 
It was immaterial that one condition, namely, that the house 
itself should be one to which the Acts applied, was fulfilled. 
The result was unjust because the distinction between 
sub-tenants who could and those who could not claim the 
protection of s. 15 (3) was arbitrary, and it was no doubt a 
result not contemplated by the Legislature ; but it was in 
his opinion inescapable in view of the wording of ss. 12 (7) and 
15 (3). 

CouHEN, L.J., agreed. 

RoxBuRGH, J., also agreed, except that he was inclined to 
think that the result had been contemplated by Parliament. 

Appeal dismissed. 

APPEARANCES: Sofer (Tarlo, Lyons & Co.) ; 
Basil Austin (Montagu’s and Cox & Cardale). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RENT RESTRICTION: SUB-LETTING IN 
BREACH OF COVENANT 


Carter v. Green 


Cohen and Asquith, L.JJ., and Roxburgh, J. 
2nd February, 1950 

Appeal from Dartford County Court. 

The tenant of premises within the Rent Restriction Acts 
covenanted not to “sub-let . . . the premises . . . without 
the written consent being previously obtained from the 
landlord.” The contract of tenancy contained no proviso for 
forfeiture. In breach of the covenant the tenant sub-let the 
premises to the defendant. The tenancy became a statutory 
one by reason of the landlord’s duly making permitted increases 
of rent. On the landlord’s claim for possession, the county 


Pearl and 


court judge found that he had become aware of the breach 
before the end of 1947, and had continued notwithstanding 


that knowledge to accept rent from the tenant in 1948. On 
6th October, 1948, the landlord for the first time, on receiving 
a payment of rent, endorsed on the rent-book the statement 
that the acceptance of rent was no waiver of his objection 
to the unauthorised sub-letting. The county court judge 
dismissed the action on the authority of Norman v. Simpson 
1946} 1 K.B. 158; 90 Sox. J. 91, which he took as laying 
down that if there had been at the material time a loss of an 
effective right of re-entry for the breach, the premises were 
lawfully sub-let within the meaning of s. 15 (3) of the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920. By 
that subsection, “ "Where the interest of a tenant of 
a dwelling-house to which this Act applies is determined . . . 
any sub-tenant to whom the premises . . . have been lawfully 
sub-let shall . . . be deemed to become the tenant of the 
landlord. ...” The landlord appealed. (Cur. adv. vult.) 
CoHEN, L.J., reading the judgment of the court, discussed 
Norman v. Simpson, supra, and the comments made on it in 
Maley v. Fearn (1946), 91 Sov. J. 67 ; 62 T.L.R. 693, and said 
that they (their lordships) found it unnecessary to decide 
whether, if a sub-letting were contrary to the terms of a 
tenancy, it would be an unlawful sub-letting even though the 
contract of tenancy did not provide that such a breach was 
to give the landlord a right of re-entry. They would, however, 


have been prepared to hold that the sub-letting in the present [ 


case was unlawful originally, because the material term of the 
tenancy was indistinguishable from the term held in Maley 
v. Fearn, supra, to amount to a condition enforceable by 
re-entry. 
judge’s decision on another ground, namely, that the landlord’s 
unqualified acceptance of rent during 1948 when he knew of 
the breach constituted an affirmance of the tenancy, none the 
less because it was a statutory and not a common-law tenancy. 
The inference to be drawn from Evershed, L.J.’s judgment in 
Oak Property Co., Ltd. v. Chapman |1947] K.B. 886 ; 91 Sox. J. 
324, was that, while an unqualified acceptance of rent with 
knowledge of the breach of covenant was as much an affirm- 
ance of a statutory as it would be of a common-law tenancy, 
yet, if the acceptance of rent were qualified, it would, in the 
case of a statutory, as distinct from a common-law, tenancy, 
be a question of fact for the county court judge whether the 
qualified acceptance must in all the circumstances, though 
qualified, be treated as an unequivocal act of affirmance of 
the tenancy. Appeal dismissed. 

APPEARANCES : Dow (Kinch & Richardson, for T. G. Baynes | 
and Sons, Dartford); R. I. Threlfall (Dollman & Pritchard, | 
for R. G. F. Vickery & Co., Bexley Heath). 


(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 





CHANCERY DIVISION 
WILL: FORFEITURE UPON BENEFICIARY BEING; 
OR BECOMING ROMAN CATHOLIC: EFFECT | 
In re Blathwayt’s Will Trusts; Blathwayt v. Blathwayt 
Wynn Parry, J. 22nd February, 1950 
Adjourned summons. 


The testator bequeathed to his trustees certain freehold} 
lands and the residue of his personal estate (4) upon trust to C) 
during life with remainder (4) upon trust for his first and other 


The court would, however, affirm the county court | 


————EEEE—EE 





sons successively in order of seniority in tail male with} 


then followed furthe rh 


remainder (c) upon trust to J during life ; 
“if any) 


remainders over. The testator further ‘declared that ‘ 


person who under the trusts hereof shall become entitled as 


tenant for life or tenant in tail male by purchase to thef 
possession of any principal estate shall (a) be or become a 
Roman Catholic or (/) disuse the surname and arms ol 
Blathwayt then and in either of such cases the estate hereby> 
limited to him shall cease and determine and be utterly 
void and my principal estate shall thereupon go to the person’ 
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next entitled under the trusts hereinbefore declared.” The 
testator died in 1936, and in 1939 © was received in the 
Roman Catholic Church. In 1940, Farwell, J., on an 
originating summons, declared that, upon the true construction 
of the will, C had forfeited his life interest, and that the life 
interest of J in the settled property was accelerated “* subject 
to determination in the event of the birth of a son to”’ C. 
In 1948 C married a Roman Catholic and in 1949 M, a son, was 
born of that marriage, who was baptised into the Roman 
Catholic Church. 

Wynn Parry, J., said that the real question before 
Farwell, J., was whether there was an acceleration of the life 
interest of J or whether s. 175 of the Law of Property Act, 
1925, applied, and accumulation should be directed. The 
question of the length of the accelerated interest of J was, 
at the date of that summons, a future question, and he (the 
learned judge) did not feel justified in coming to the conclusion 
that the question whether or not the fact of the birth of a 
child to C would operate to destroy the accelerated interest 
of J was discussed before Farwell, J. Being free to place his 
own construction on the relevant clause of the will, he (the 
learned judge) had come to the conclusion that the accelerated 
life interest of J did not terminate on the birth of C’s son M, 
and he would make an order accordingly. 

APPEARANCES : Wilfrid M. Hunt (Thorold Brodie, Bonham- 
Carter & Mason); Pascoe Hayward, K.C., and T. A. C. 
Burgess (Rider, Heaton, Meredith & Mills, for Oshorne, Ward, 
Vassall, Abbot & Co., Bristol) ; McMullen (Park Nelson & Cc.). 


{Reported by Ciive M. Scumittuorr, Esq., Barrister-at-Law.! 


SURFACE OWNERS AND COAL BOARD: RIGHTS 
OF SUBJACENT SUPPORT FOR WORKS 


Staveley Iron & Chemical Co., Ltd. v. National 
Coal Board 


Vaisey, J. 5th April, 1950 

Action. 

sy a Jease made in 1910 certain coal mines and all the coal 
under lands at Staveley were demised to the plaintiffs’ 
predecessors in title for a term of forty years, expiring 3rd July, 
1950. The lessees had the right to let down the surface on 
payment of compensation for damage. By another lease of 
the next succeeding day made between the same parties, the 
Staveley Iron and Chemical Works were demised to the 
plaintiffs’ predecessors for 92} years. The lease contained 
an exception of all mines and minerals underlying the site 
of the works, and a special provision that after 3rd July, 1950, 
or other the date of determination of the mining lease, the 
lessor and all persons entitled to work the mines or seams 
of coal under the works should before the workings approached 
within 200 yards of the boundary of the works marked on 
a plan, give notice to the lessees and thereupon they (the 
lessees) were entitled to serve a counter-notice stating whether 
they desired all or any part of the supporting minerals to be 
left unworked for the support of the surface works, and such 
portion should (subject to certain payments) be left unworked, 
but if no such notice were given the whole or such part of 
the supporting minerals as were not required to be left 
unworked could be worked. The coal, subject to the mineral 
lease, vested in the Coal Commission under the Coal Act, 1938, 
and the lessees’ interest under the mineral lease vested in 
the Coal Board under the Coal Industry Nationalisation 
Act, 1946, on Ist January, 1947. In October, 1948, the 
plaintiffs’ works were assigned by the old company, the 
original lessees, to the plaintiffs for the residue of the term 
of 924 years. The defendants were now working a seam 
of coal which was approaching and about to cross the limit 
of 200 yards from the plaintiffs’ boundary, and they claimed 
that they were entitled under the above Acts to continue 
working without any obligation to give the notice referred 
to in the special provision. The plaintiffs, whose works included 
much valuable and delicate machinery, were apprehensive that 
sufficient support would not be left by the defendants for 
their works, and they claimed an injunction to restrain the 
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defendants from working any part of the coal under their 
works, or at any rate, such part as they should choose by 
notice to indicate. The defendants’ experts advised them 
that the projected workings would not involve any injury 
to the plaintiffs’ property. (Cur. adv. vult.) 

VAISEY, J., said that he would confine his judgment to 
a limited claim of the defendants to work the particular seam 
without reference to the provision as to notice. This clause 
(which he would call the relevant clause) was ill drawn, 
but the plaintiffs asked him to place on it a construction 
favourable to themselves. It was contended that the mineral 
lease had already determined by merger in the freehold, but 
that was primarily a matter of intention, and he (his lordship) 
could find no reason for inferring any such intention; it 
included surface land in respect of which it was still subsisting, 
giving rights to the defendants which they could not have 
intended to forgo or abandon. The relevant clause provided 
that the notice was to be given before the workings approached 
the 200 yards limit, but after the determination of the lease 
on 3rd July, 1950. But in the event which had happened 
of the former date preceding the latter date, the relevant 
clause would not work. If the parties could have foreseen 
what was going to happen they would no doubt have framed 
the relevant clause in more appropriate terms. But as it 
was it was impossible to make it work. The defendants said 
that the relevant clause had been abrogated by the statutes. 
The effect of the statutes, or the course of events, had brought 
about a state of affairs for which no provision was made in 
the formulation of the right claimed, and the right could 
not be stretched so as to modify and recast it. The parties 
evidently intended and expected that the mineral lease 
would be left in the hands of the lessees under the works lease, 
but that had not happened. In that view several questions 
arising on the construction of the two Acts did not require 
consideration. The opening words of the relevant clause 
plainly imported a condition, on which its operation depended, 
which could not be fulfilled and that, to his mind, was an 
end of the case. The action would be dismissed without 
prejudice to any question that might be raised in the event 
of future workings in any other seam approaching within 
200 yards of the plaintiffs’ boundary subsequent — to 
3rd July, 1950. 

APPEARANCES: Pascoe Hayward, K.C., Charles Russell, 
K.C., and J. W. Brunyate (Linklaters & Patines); Gerald 
Upjohn, K.C., C. A. J]. Bonner and B. J. M. Mackenna 
(R. S. S. Allen for W. L. Miron, Arnot, near Nottingham). 


(Reported by H. Lancrorp Lewis, Esq.. Barrister-at-Law. } 
KING’S BENCH DIVISION 


WRONGFUL DISMISSAL: MEASURE, OF 
DAMAGES 
Hayward and Another v. Pullinger & Partners, Ltd. 


Devlin, J. 17th February, 1950 


Action. 

The plaintiffs, who claimed damages for wrongful dismissal 
from the defendants, wished to tender evidence of the salary 
and commission which they would have earned if they had 
received reasonable notice. The statement of claim, however, 
while reciting the contract of service and its breach, contained 
no allegation of damage other than the claim for damages for 
wrongful dismissal. Objection was taken for the defendants 
that loss of earnings and commission could not be claimed on 
the pleadings as they stood, since it was in the nature of special 
damage and should have been specifically pleaded. Counsel 
for the plaintiffs conceded that, if the loss constituted special 
damage, it could not be recovered unless so pleaded. 

DEVLIN, J., said that it was clear from Monk v. Redwing 
Aircraft Co., Ltd. |1942) 1 K.B. 182, that the loss in question 
was special damage. Therefore the statement of claim was 
defective in not including a claim for special damage. The 
precedent set out in Bullen and Leake on Pleadings, 9th ed., 
p. 253, and relied on by counsel for the plaintiffs no longer 
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governed the matter. Although it was common, in cases 
where damage was alleged in general terms, for application to 
be made for particulars of the special damage, if any, relied 
on, there was no obligation on a defendant to ask for such 
particulars. Unless they were contained in the statement of 
claim, evidence to establish special damage could not 
technically be relied on at the trial. Ruling accordingly. 


APPEARANCES : Harold Brown (Grinling, Harris & Hale, for 


Marsh & Ferriman, Worthing); I. Donald McIntyre 
(J. N. Mason & Co.). 

{Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 
PROBATE, DIVORCE AND ADMIRALTY DIVISION 


WILFUL REFUSAL: COITUS INTERRUPTUS 
Cackett (otherwise Trice) v. Cackett 
Hodson, J. 21st February, 1950 

Wite’s petition for nullity or dissolution of marriage. 

The wife complained that throughout her married life 
her husband had insisted on practising coitus interruptus 
against her will, and she gave evidence of deterioration in her 
health. She alleged that he had thereby wilfully refused to 
consummate the marriage. 

Hopson, J., said that there had been penetration of the 
wife by her husband, with emission in close proximity to her 
after the withdrawal. In those circumstances she might have 
conceived : see White v. White |1948) P. 330, at p. 337; 
92 SoL. J. 325. He preferred that decision to Grimes v. 
Grimes 1948) P. 323; 92 Sov. J. 325, an undefended case, 
where insistence on coitus interruptus was held to constitute 
wilful refusal. It was made clear by Viscount Jowitt, L.C., 
in Baxter v. Baxter 1948) A.C. 274; 92 Sor. J. 25, that the 
decision in Cowen v. Cowen 1946) P. 36; 89 Sor. J. 349 
that where sexual intercourse between spouses has always 
taken place with the use of a contraceptive device the marriage 
has not been consummated! rested on a misunderstanding of 
D—ev. A—g (1845), 1 Rob. Ecc. 279. The basis of the decision 
in Cowen v. Cowen, supra, was removed in Baxter v. Baxter, 
supra. He (Hodson, J.) would hold with Willmer, J. (in White 
v. White, supra), that there had been consummation of the 
marriage here. The court could not, in a case of this kind, 
embark on a detailed inquiry in order to decide whether 
there had been a complete or incomplete act : the circumstances 
here were that the woman might have conceived. The 
foundation for the decision in D v. A, supra, was the wife's 
incapacity for intercourse. The petition for a decree of 
nullity failed, but there would be a decree nis? on the ground 
of cruelty. Decree nisz. 

APPEARANCES: Tolstoy (Miss P. B. Topham, The Law 
Society). The husband did not appear and was_ not 
represented. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


SURVEY OF 


HOUSE OF LORDS 
QUESTIONS 

In reply to a question by Viscount Simon, the Lorp 
CHANCELLOR said that, as regards offences of robbery and assault 
with intent to rob known to the police, the number of cases in 
which a cosh or other blunt instrument was used were : 1944, 28 ; 
1945, 41; 1946, 43; 1947, 47; 1948, 45; 1949, 33. The 
Home Secretary was considering the possibility of amending 
the law so that a man found in possession of such an implement 
would be liable to be punished as was at present the case if he 
were found in possession of housebreaking tools. The difficulty 
was one of definition. 5th April. — 


HOUSE OF COMMONS 
QUESTIONS 


Brigadier Mrpiicotr asked whether the Home Secretary 


would introduce amending legislation with regard to the offence 
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COURT OF CRIMINAL APPEAL 


COMMUNICATIONS BETWEEN JUDGE AND JURY 
R. v. Furlong; R. v. French; R. v. Pickard 


Lord Goddard, C.]., Sellers and Devlin, JJ. 
24th February, 1950 

Appeals from conviction. 

The appellants were indicted on charges of conspiring to 
steal and stealing. After the jury had retired to consider 
their verdict, they asked the judge in writing whether they 
were entitled to find one of the prisoners guilty of stealing 
some but not all of the goods in respect of which he was 
charged. The judge replied in writing in the affirmative. 
Neither question nor answer was read in open court at the 
time. The jury came baek to court, returned a verdict of 
guilty, and were discharged. The judge said that he would 
postpone sentence until the following day, and then stated in 
court the terms of the question asked by the jury and of his 
reply. He reported to the Court of Criminal Appeal that he 
had meant to state the terms of the jury’s question and of his 
answer before the jury returned to court, but that they had 
come back before he had had an opportunity of doing so. 
A ground of the present appeals was that any communication 
passing between the jury and the judge must take place in 
open court before the proceedings had terminated, and that if 
that procedure were not followed it amounted to a miscarriage 
of justice, with the result that the court had no option but to 
quash the convictions. 

Lord GopbpArRD, C.]J., giving the judgment of the court, 
said that the proper practice was that, if a jury, while con- 
sidering their verdict, desired to ask the judge a question or 
wished for any information, that should take place in open 
court and in the presence of the prisoner. The question asked 
by the jury here was an elementary one on which no argument 
could possibly have arisen; and the question and answer 
had been stated in open court before sentence, so that every 
opportunity was given to the prisoners, if the question and 
answer amounted to a misdirection, to raise the question on 
appeal. Not every irregularity which occurred in the course 
of a trial was a ground for quashing a conviction. In the course 
of a trial something might often be done which was not strictly 
in accordance with regular procedure. In such a case that 
court must consider whether the irregularity was one which 
went to the root of the case. Examples of such cases were 
R. v. Neal (1949) 2 K.B. 590 ; 93 Sor. J. 589, and R. v. Green 
(1949), 94 Sor. J. 99. In the circumstances existing here 
the court cotld not say that justice was not manifestly 
seen to be done. The appeals must be dismissed. Appeals 
dismissed. 

APPEARANCES: Casswell, K.C., Gillis and D. Sells (A. E. 
Hamlin, Brown & Co.); J. Bass and D. Fitzgerald (Director 
of Public Prosecutions). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


THE WEEK 


of personation at elections to ensure that, for a first offence, the 
punishment should be limited to a fine. Refusing to do so, 
Mr. CHUTER EDE said that these offences varied in magnitude, 
and he thought it wise to leave the question of fine or imprisonment 
to the discretion of the courts, whilst leaving the maximum penalty 
sufficient to indicate the view taken by the House of Commons 
as to the offence. [6th April. 


In reply to a number of questions, the MINISTER OF HEALTH 
said he had received representations to the effect that hardship 
was being caused to tenants, inasmuch as they were being 
compelled to live in uncongenial homes, because the operation 
of the Rent Restriction Acts in many cases made it impossible 
to do the necessary repairs. Mr. Bevan said it was not the 
Government’s intention to introduce legislation amending the 
Rent Restriction Acts in the present Parliament. [6th April. 


Mr. BrEVAN said he would consider whether a new edition of 
the pamphlet entitled ‘‘ Rent Control in England and Wales ”’ 
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(Command Paper No, 133) published in 1946 could now be 
issued. [6th April. 
Mr. HurcHinson asked the Chancellor of the Exchequer 
whether he was aware of the injustice occasioned to owner- 
occupiers of dwelling-houses compulsorily acquired by public 
authorities by reason of the operation of s. 52 of the Town and 
Country Planning Act, 1947; and whether he would introduce 
legislation to provide that in the case of dwelling-houses occupied 
by their owners the compensation payable upon compulsory 
acquisition should be sufficient to enable the owners to acquire 
other premises with vacant possession. Mr. DouGLas Jay said 
that this matter had been fully discussed during the Parliamentary 
proceedings on the Bill for the 1947 Act, and he could hold out 
no hope of amending legislation now. [6th April. 
The ATTORNEY-GENERAL stated that the Lord Chancellor 
had under consideration the question of the law of intestacy in 
relation to the widow’s right to purchase the home in which she 
and her husband had lived, but he was not in a position to make 
any definite statement at present. [oth April. 


STATUTORY INSTRUMENTS 
Agriculture (Scotland) Act, 1948 
1950. (S.1. 1950 No. 526.) 
Air Navigation (Amendment) Order, 1950. (S.1. 1950 No. 035.) 
Assurance Companies Kules, 1950. (S.I. 1950 No. 533.) 
These rules replace corresponding rules made in 1910 and make 
rules and regulations and prescribe forms under the Assurance 
Companies Act, 1909. The only substantial alteration relates 
to the audit of accounts of companies having their principal 
place of business, or being incorporated, outside Great Britain. 
Butter (Amendment) Order, 1950. (S.I. 1950 No. 588.) 
Candles (Maximum Prices) Order, 1950. (S.I. 1950 No. 549.) 
Cheese (General Licence and Amendment No. 4) Order, 1950. 
(S.I. 1950 No. 583.) 
Cinematograph Films (Quotas) Amendment Order, 1950. (5.1. 
1950 No. 531.) 


(Commencement) Order, 


Coal Mines Regulation (Suspension) Order, 1950. (5.1. 1950 
No. 523.) 

Coast Protection (Notices) (Scotland) Kegulations, 1950. 
(S.I. 1950 No. 579.) 

Copyright (Rome Convention) (Israel) Order, 1950, (S.1. 1950 
No. 508.) 

County of Dumfries (Kyehill Burn) Water Order, 1950. (5.1. 
1950 No. 578.) 

Dangerous Drugs Act (Application) Order, 1950. (5.1. 1950 


No. 527.) 

Defence Regulations (No. 5) Order, 1950. (S.I. 1950 No. 507.) 

Dewsbury (Repeal of Local Enactments) Order, 1950. (SI. 
1950 No. 580.) 

Diplomatic Privileges (General Amendment) Order in Council, 
1950. (S.I. 1950 No. 515.) 

Dominica (Legislative Council—Extension of Duration) Order 
in Council, 1950. (S.1. 1950 No. 525.) 

Festival of Britain (Appointment of Ministers) Order, 1950. 
(S.I1. 1950 No. 519.) 

Fish (Returnable Containers) Order, 1950. (S.1. 1950 No. 560.) 

Fish (Revocation of Controls) Order, 1950. (S.I. 1950 No. 559.) 

Fruit Pulp (Revocation) Order, 1950. (S.1. 1950 No. 558.) 

Gold Coast Colony and Ashanti Legislative Council (Extension 


of Tenure of Offices) Order in Council, 1950. (S.I. 1950 
No. 514.) 

Grenada (Legislative Council—Extension of Duration) Order 
in Council, 1950. (S.1. 1950 No. 524.) 

Harrogate (Amendment of Local Enactment) Order, 1950. 


(S.I. 1950 No. 581.) 
Hire-Purchase and Credit Sale Agreements (Maximum Prices 
and Charges) (Amendment) Order, 1950. (S.I. 1950 No. 551.) 
Home Grown Wool Order, 1950. (S.I. 1950 No. 506.) 


Imported Canned Fish (Maximum Prices) Order, 1950. (S.I. 
1950 No, 584.) 

Imported Carpets (Maximum Prices) (No. 2) Order, 1950. 
(S.I. 1950 No. 532.) 

Justices (Lancashire Ketired List) Rules, 1950. (S.I. 1950 


No. 567.) 

Justices of the Peace Act, 1949 (Date of Commencement) Order, 

1950. (S.I. 1950 No. 517.) 

This order brings into effect on Ist June, 1950, certain sections 
of the Justices of the Peace Act, 1949, Others become effective 
as from Ist January, 1951. See p. 231, ante. 

Knitted Goods (Manufacture and Supply) (Amendment No. 3) 

Order, 1950. (S.I. 1950 No. 502.) 
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Lands Tribunal (War Damage Appeals Juridiction) Order, 1950. 

(S.I. 1950 No. 513.) 

This order transfers the jurisdiction to decide certain questions 
arising under the War Damage Act, 1943, from the War Damage 
Valuation Appeals Panel to the Lands ‘Tribunal as from 
17th April, 1950. The panel will decide any case the hearing of 
which began before that date. The order also lays down the 
procedure to be employed in these cases, which is, broadly 


speaking, that of the Lands Tribunal Rules, 1949. See also 

p. 231, ante. 

Matrimonial Causes (Amendment) Kules, 1950. (S.I. 1950 
NO: 371.) 


These rules prescribe the procedure to be followed and the 
forms to be used in the making of applications to the High Court 
for maintenance, on the ground of wilful neglect to maintain, 


under the Law Reform (Miscellaneous Provisions) Act, 1949. See 
also p. 244, ante. 
Milk (Great Britain) (General Licence No. 2) Order, 1950. 


(S.I. 1950 No. 554.) 

Minister of Education (Transfer of Functions) 
Doubt) Order, 1950. (S.I. 1950 No. 520.) 

National Health Service (Designation of Teaching Hospitals 
St. Thomas’s Hospital) Order, 1950. (S.1. 1950 No. 528.) 

National Health Service (Drug Accounts Committee) (Amendment) 
(Scotland) Order, 1950. (S.I. 1950 No. 577.) 

National Health Service (Scotland) (Superannuation) Regulations, 
1950. (S.I. 1950 No. 498.) 

National Health Service (Superannuation) 
(S.I. 1950 No. 497.) 

North of Scotland Hydro-Electric Board (Constructional Scheme 
No. 19) Confirmation Order, 1950. (S.I. 1950 No. 566.) 

Nurses (General Nursing Council for Scotland Election Scheme) 
Rules, Approval Instrument, 1950. (S.1. 1950 No. 488.) 

Paper (Prices) (Amendment) Order, 1950. (S.I. 1950 No. 501.) 


(Removal of 


Kegulations, 1950. 
nD 


Patents, etc. (Israel) (Convention) Order, 1950, (S.1. 1950 
No. 522.) 
Plant and Machinery (Valuation for Kating) (Amendment) 


Rules, 1950.  (S.I. 1950 No. 565.) 
Preserves (Revocation) Order, 1950. (S.1. 1950 No. 556.) 
Prevention of Damage by Pests (Compensation) Kegulations, 
1950. (5.1. 1950 No. 548.) 
Pulse (Amendment) Order, 1950. 
Purchase Tax (No. 7) Order, 1950. 
Rules of the Supreme Court (No. 1), 
See p. 244, ante. 
Stopping up of Highways (Hampshire) (No. 1) Order, 1950. 
(S.I. 1950 No, 535.) 


(S.1. 1950 No. 557.) 
teal & 1950 No. 561.) 
1950. (S.1. 1950 No. 572.) 


Stopping up of Highways (London) (No. 4) Order, 1950. (S.1. 
1950 No. 568.) 

Stopping up of Highways (London) (No. 5) Order, 1950. (5.1. 
1950 No. 536.) ° 

Summer Time Order, 1950. (5.1. 1950 No. 513.) 

Town and Country Planning (Tree Preservation Order) 


Regulations, 1950. (S.1. 1950 No. 534.) 

These regulations replace earlier regulations made in 1948 
and deal with the form of tree preservation order made undet 
s. 28 of the 1947 Act, and the procedure in connection with the 
submission and confirmation of such orders. Orders need no 
longer include a map, nor need notice of their submission and 
confirmation be given by advertisement. 


Transfer of Functions (Kitchen Waste) Order, 1950. (5.1. 
1950 No, 509.) 

Trinidad and Tobago (Constitution) Order in Council, 1950, 
(S.I. 1950 No. 510.) 

Use of Milk (Suspension of Restriction) Order, 1950. (S.1. 1950 


No. 555.) 

Utility Apparel (Maximum Prices and Charges) Order, 1949 
(Amendment No. 7) Order, 1950. (S.I. 1950 No. 503.) 

Utility Bedding (Maximum Prices) Order, 1950. (S.I. 
No. 550.) 

Utility Quilts (Manufacture and Supply) (Amendment) Order, 
1950. (S.I. 1950 No. 552.) 

Utility Quilts (Maximum Prices) Order, 1950. 

Valuation Roll Amendment (Scotland) Order, 1950. 
No. 511.) 

Weights and Measures (Cran Measures: Verification and Marking 
Fees) Order, 1950. (S.I. 1950 No. 321.) 

Weights and Measures (Verification and Stamping Fees) Order, 
1950. (S.I. 1950 No. 512.) 

Wild Birds Protection (Kent) Order, 1950. (S.1. 1950 No. 530.) 

York West Riding Rivers (Modification of Enactments) Order, 
1950. (S.1. 1950 No. 493.) 


1950 


(S.I. 1950 No. 553.) 
(S.1. 1950 
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Professional Announcement 
Mr. Donatp Kace, solicitor, 7 Manchester Road, Burnley, 


announces that, as from 10th April, 1950, he has taken into 
partnership Mr. WILFRED Horace GARRATT NEWTON, who has 
been associated with him since he commenced practice. The 
name of the firm will be DoNALD Rack & Nrwron and will 
be carried on at the present addresses, Savings Bank Chambers, 
7 Manchester Road, Burnley, and 25 Carr Koad, Nelson. 


Honours and Appointments 


The Lord Chancellor has appointed Mr, J. H. N. Coutts, 
Registrar of the Wolverhampton, Dudley, Stourbridge and 
Kidderminster County Courts and District Registrar in the 
District Registries of the High Court of Justice in Wolverhampton 
and Dudley, to be in addition the Registrar of the Bridgnorth 
County Court as from 19th April, 1950. 


Mr. G. G. GARTSIDE, senior assistant solicitor to Tottenham 
Borough Council, has been appointed deputy town clerk of 
Torquay. 

Mr. ALAN G, Situ, solicitor, has been appointed to succeed 
Mr. W. Milton as London secretary of the National Guarantee 
and Suretyship Association, Ltd., when he retires on 30th June 
next. 

Mr. J. Kk. BAkNrs has been appointed assistant solicitor to 
Fleetwood Corporation. 

Mr. C. WILSON, assistant solicitor to Harrogate Corporation, 
has been appointed deputy town clerk of Harrogate. 

The following appointments are announced in the Colonial 
Legal Service: Mr. F. M. Boranp, Chief Justice, British 
Honduras, to be First Puisne Judge, British Guiana; Mr. A. V. 
CRANE, Puisne Judge, Windward and Leeward Islands, to be 
Chief Justice, British Honduras; Mr. G. M. Farnum, Crown 
Counsel, British Guiana, to. be Legal Draftsman, British Guiana ; 


Mr. F. E. Fie_tp, Crown Counsel, Nigeria, to be Assistant 
Attorney-General and Legal Draftsman, British Guiana ; 
Mr. H. J. HuGues, Attorney-General, British Honduras, to be 
Third Puisne Judge, British Guiana; Mi. G. M. Manon, 
Resident Magistrate, Tanganyika, to be Puisne Judge, 


Tanganyika; Mr. J. R. EspITALIER-NOEL, Substitute Procureur 
and Advocate-General, Mauritius, to be Procureur and Advocate- 
General, Mauritius ; Mr. Kk. S. Stosy, Magistrate, Nigeria, to be 
Registrar of Deeds and Registrar of Supreme Court, British 
Guiana; Mr. J. S. TEMPLETON, Legal Assistant, Kenya, to be 


Crown Counsel, Kenya; Mr. J. H. Wesster, Registrar of 
Titles, Uganda, to be Administrator-General, Tanganyika ; 
Mr. Kk. S. Few to be Crown Counsel, Kenya; Mr. D. E. 


GREENFIELD to be Legal Officer, Hong Kong; and Mr. D. G. 
Tuomas to be Assistant Land Officer, Tanganyika. 





Personal Notes 

Alderman A. F. Clark, solicitor, of Reading, is to be Mayor of 
Reading for the coming year. 

Mr. W. E. Price, solicitor, of Leicester, was married on 
6th April to Miss Gertrude Statham, of Nottingham. 

The Lord Mayor-elect of York has announced that Councillor 
C. W. Kobinson, solicitor, of York, has accepted his invitation 
to serve as Sheriff of the city next year. 

Mr. F. J. Smith, confidential clerk to Messrs. A. EK. Smith and 
Son, solicitors, of Nailsworth, near Stroud, completed fifty years’ 
service with the firm on 18th April. 

Mr. D. Woodrow, solicitor, of Manchester, was married to 
Miss Mary Barrios, of Culham, Oxfordshire, recently. 

Mr. S. H. Brown, senior assistant solicitor to Cheshire County 
Council, was married on 11th April to Mrs. Mabel Garnett Preston, 
ot Chester. 


Miscellaneous 
THE SOLICITORS ACTS, 1932 to 1941 
On the 31st day of March, 1950, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that the name of RoLAND WINN Situ, of 
No. 21 Coniscliffe Road, Darlington, in the County of York, be 


struck off the Roll of Solicitors of the Supreme Court and that he 
do pay to the applicant his costs of and incidental to the application 
and inquiry. 

On the 31st day of March, 1950, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that there be imposed upon Maurice ARKAM, 
of No. 11 Queen Street, in the City of London, a penalty of 
£200 (two hundred pounds), to be forfeited to His Majesty, 
and that he do pay to the complainant two-thirds of his costs 
of and incidental to the application and inquiry. 

The next quarter sessions for the County Borough of Smethwick 
will be held at the Law Courts, Crocketts Lane, Smethwick, on 
26th April, at 10.30 a.m. 


Wills and Bequests 


Mr. H. G. Brown, solicitor, of Copthorne, Sussex, left £16,426 
(43,932 net). 


SOCIETIES 


Mr. D. H. Mace, president of the INcorPORATED LAW SocletTy 
oF LivERPOOL, on 3rd April opened the Society’s new premises 
in Tower Building, Water Street, Liverpool. This was the 
Society’s third move since their headquarters in Cook Street, 
Liverpool, were destroyed by enemy action in May, 1941, with the 
loss of what Mr. Mace described as “‘ the most complete law 
library in the provinces.”’ 


The annual dinner and dance of the SOUTHEND-ON-SEA AND 
District Law Socitrty, which was attended by a company of 
over 200 people, was held in the Palace Hotel, Southend, on 
24th March. 


At their meeting in Gray’s Inn Common Room at 7.15 p.m. 
on Monday, 27th March, the Untrep LAw Society debated the 
motion: ‘‘ That this House is of opinion that everything worth 
having is common and also cheap.’’ The motion (the last of 
the present session) was proposed by Mr. F. Rk. McQuown, who 
said the only things worth having were good health, good friends 
and good food, and that all these things are common and cheap. 
Mr. H. Wentworth Pritchard opposed the motion and _ said 
that acceptance of it by the House would be an acknowledgment 
that Communism is in our midst and that good chairmen are 
common and cheap. That last remark was most appropriate 
to this debate between past chairmen of the society. Other 
speakers were Miss V. Brown, O. T. Hill, A. J. Pratt, D. N. Keating, 
M. D. Sherrard, J. R. Bracewell, S. E. Redfern, T. P. Burton, 
J. C. Knight, A. Garfitt, J. T. Plume, M. C. Oatham, Miss B. H. 
Hancock and Mrs. J. Kk. Bracewell. The motion was defeated 
by eleven votes to ten in a House of twenty-nine. 
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